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Response from Burwash Parish Council 31st August 2021

In the matter of an application for permission for judicial review
BETWEEN:
THE QUEEN

(o.a.o. PARK LANE HOMES (SOUTH EAST) LIMITED) Claimant
and

ROTHER DISTRICT COUNCIL Defendant
and

BURWASH PARISH COUNCIL Interested Party

Burwash Parish Council (BPC) and the Burwash Neighbourhood Development Plan Steering
Group have read the Claimant’s Statement of Facts and Grounds and make the following
comments:

SUMMARY

1. The Claimant's Statement misinterprets and misquotes the conclusions
reached in the Examiner’s report.

2. The Claimant fails to mention the full planning application on the Strand
Meadow site which was refused and the subsequent Appeal which was
rejected (January and July 2019 respectively).

3. The Statement relies on a draft Report of RDC’s Stage 16 Representations
(dated 2nd November 2020) to the Cabinet which was not approved as
presented. The Report was amended on 6th November and formed the basis of
RDC’s Stage 16 Representations.

To clarify:

1) The Claimant's Statement misunderstands  and misquotes the conclusions
reached in the Examiner’s report.

i) The Claimant states that the Examiner had considered two ‘outcomes’ for the Plan
in relation to the Strand Meadow site; (A23 para 15 / A115 para 7.23). The
outcomes are in relation to the whole issue of housing delivery in Burwash village,
not exclusively the Strand Meadow site.

ii) The Claimant misquotes the Examiner’s explanation of Outcome 2 (A24 para 15
bullet point 2) as follows: “To recommend that the BNDP should not go forward for
referendum (‘Outcome 2’), as it fails the basic conditions in that it does not identify
any sites to contribute to meeting the strategic housing requirements.”

This is incorrect; it should read (A115 para 7.23 Outcome 2): “Outcome 2 – To
recommend that the Plan does not meet the basic conditions as it fails to respond
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positively to meeting the residual element of the strategic housing for Burwash
village…”.

iii) The Claimant fails to understand that the “residual element” referred to by the
Examiner is 22 units (being the target of 52 units less 30 at Strand Meadow where
outline planning permission has been granted).

This is clearly set out by the Examiner in his report (A114 para 7.18) : “..... the
anticipated delivery of 30 dwellings on this site is committed and therefore excluded
from the residual requirement for 22 dwellings to be identified on large sites in
Burwash village.”

iv) From these misunderstandings the Claimant infers that the Plan must allocate
sites (A124 para 17): “From paragraphs 7.26 and 7.27 of the Examiner’s report it is
clear that neither the Council nor the Examiner had appreciated that it was necessary
to allocate the Strand Meadow site for 30 units….”

There is no requirement for a Neighbourhood Plan to allocate sites. Guidance issued
by the Ministry of Housing, Communities & Local Government confirms that: “The
scope of neighbourhood plans is up to the neighbourhood planning body. Where
strategic policies set out a housing requirement figure for a designated
neighbourhood area, the neighbourhood planning body does not have to make
specific provision for housing, or seek to allocate sites to accommodate the
requirement.”

v) The Examiner decided on Option 1 for the following reasons (A124 para 17):
“The first is that the Plan does not seek to challenge the strategic need for new
development in Burwash village in its view that it has been unable to identify sites to
accommodate that growth.
The second is that the Plan does not include any policies which would directly
prevent the delivery of the residual amount of strategic growth in the event that an
appropriate site could be identified.
The third reason is that the wider development plan provides a default mechanism for
the scenario which has arisen.” This is OVE1.

vi) The Claimant fails to understand the relevance of Policy OVE1 by assuming it will
fall away when the Plan is made (A25 para 21).

vii) RDC’s  submission to the Examiner asked for OVE1 to be included in the NDP in
order to ensure that the housing allocation continued to be a requirement going
forward.

viii) At A43 para 86 the Claimant finally acknowledges: “The objective of the DaSALP
was that OVE1 should fall away in circumstances as and when the NP allocated and
identified the location for new housing”. This undermines the earlier assertions by
the Claimant that the OVE1 will fall away once the plan is made and.
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2) The Claimant fails to mention the full planning application on the Strand
Meadow site which was refused and the subsequent Appeal which was
rejected (January and July 2019 respectively.

i) At A28 paras 40-42 the Claimant excludes any reference to the Full Planning
Application RR/2018/1787/P which was unanimously refused by RDC PLanning
Committee in January 2019 and the subsequent Appeal which was also rejected by
the Inspector in July 2019.

ii) The deliberate reference to only the outline permission and the application and
appeal of the reserved items seeks to conceal the full list of applications made and
rejections dating back to the 1980s.  Full disclosure of the number of times this
unsuitable and unacceptable scheme has been considered and rejected goes to the
heart of this community's decision not to allocate this site in the NDP.

3) The Statement relies on a draft Report of RDC’s Stage 16 Representations
(dated 2nd November 2020) to the Cabinet which was not approved as
presented. The Report was amended on 6th November and formed the basis of
RDC’s Stage 16 Representations.

i) The statement at A28 following para 42 is patently untrue: “Cabinet committee
of Council previously rejected the BNDP due to failure to comply with the Basic
Conditions”

ii) The meeting referred to (A28 para 43) did not take place on 20th but 2nd
November. The Cabinet did not conclude “that the failure to allocate sites or to
amend the boundary meant that the BNDP did not conform to the strategic policies of
the Local Plan and therefore did not comply with the statutory “Basic conditions”.

iii) The decision of the Cabinet was to amend the draft Report presented having read
and considered a letter from the Burwash NDP Steering Group dated 31st October
setting out significant errors within the report. The agreed, signed XXXX dated 6th
November was the basis of RDC’s Representations at Stage 16 not the draft Report
of 2nd November.

The amendments within the final version reflect the correct legal position that
NP’s do not have to allocate in part or in full the Housing Allocation in order to
be compliant with Basic Conditions nor extend the development boundary to
make up the shortfall.

iv) The inclusion of the full transcript of the draft report which was not approved as
presented and subsequently rewritten is irrelevant and misleading.


